STATE OF CALIFORNIA GRAY DAVIS, Gavernor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300
SACRAMENTO, CA 95814
*ONE: (916) 323-3562
: (916) 445-0278
E-malf; esminfo@csm.ca.gov

February 4, 2009

Mr. Keith Peterson

SixTen & Associates

3841 North Freeway Blvd., Suite 170
Sacramento, CA 95834

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

RE: Adopted Statement of Decision and Draft Parameters and Guidelines
Prevailing Wage Rate, 01-TC-28
Labor Code Section 1776
Statutes 1978, Chapter 1249
California Code of Regulations, Title 8 Sectwns 16400, Subdivisions (c), and (d),
16403, Subdivision (a),and 16408, Subdivision (b)
Grossmont Union High School District, Claimant

Dear Mr. Petersen:

The Commission on State Mandates adopted the attached Statement of D'eci_sion on
January 30, 2009.

State law provides that reimbursement, if any, is subject to Commission approval of parameters
and guidelines or a jointly developed reasonable reimbursement methodology for reimbursement
of the mandated program; adoption of a statewide cost estimate or statewide estimate of costs
that is reported to the Legislature; a specific legislative appropriation for such purpose; a timely-
filed reimbursement claim; and review and payment of the reimbursement claim by the State
Controller’s Office.

The respdnsibilities of the test claimant and COmmissiOH, and the rights of the parties and other
state agencies are specified in statute and the Commission’s regulations. A more detailed
description of these responsibilities and rights follows:

i

Parameters and Guidelines and Statewide Cost Estimate:

¢ Expedited Proposed Parameters and Guidelines. Pursuant to California Code of
Regulations, title 2, section 1183.12 (operative September 6, 2005), the Commission staff
is expediting the parameters and guidelines process by enclosing draft parameters and
guidelines to assist the claimant. The proposed reimbursable activities are limited to
those approved in the Statement of Decision by the Commission.

» Review of Proposed Parameters and Guidelines. Pursuant to California Code of
Regulations, title 2, section 1183.12; subdivisions (b) and (c), the successful test claimant
may file modifications and/or comments on the proposal with Commission staff by

) February 18, 2009. The claimant may also propose a reasohable reimbursement




methodology pursuant to Government Code section 17518.5 and California Code of
Regulations, title 2, section 1183.13. The claimant is required to submit an original and
two (2) copies of written responses to the Commission and to simultaneously serve
copies on the state agencies and interested parties on the mailing list.

e State Agencies and Interested Parties Comments. State agencies and interested parties
may submit recommendations and comments on staff’s draft proposal and the claimant’s
modifications and/or comments within 15 days of service. State agencies and interested
parties are required to submit an original and two (2) copies of written responses or
rebuttals to the Commission and to simultaneously serve copies on the test claimant, state
agencies, and interested parties on the mailing list. The claimant and other interested
parties may submit written rebuttals. (See Cal. Code Regs., tit. 2, § 1183.11.)

e Adoption of Parameters and Guidelines. After review of the proposed parameters and
guidelines and all comments, Commission staff will recommend the adoption of the
claimant’s proposed parameters and guidelines or adoption of an amended, modified, or
supplemented version of the claimant’s original submission. (See Cal. Code Regs., tit. 2
§1183.12)

o Review of Statewide Cost Estimate. Commission staff may develop the statewide cost
estimate based on initial reimbursement claims filed with the Office of the State -
Controller, application of a reasonable reimbursement methodology, or use a different
methodology based on recommendations from the test claimant, the Department of
Finance, or other interested parties. Before presenting a statewide cost estimate to the
Commission for adoption, Commission staff shall disclose to the parties and interested
parties the methodology, basis for any assumptions made, and sources of any data used to
develop the estimate. (See Cal. Code Regs., tit. 2, § 1183.3.)

¢ Adoption of Statewide Cost Estimate. At least ten days prior to the next hearing,
Commission staff shall issue a final staff analysis and a staff recommendation for
adoption of the statewide cost estimate.

Reasonable Reimbursement Methodology and Statewide Estimate of Costs

e Test Claimant and Department of Finance Submission of Letter of Intent. Within 30
days-of the Commission’s adoption of a Statement of Decision on a test claim, the test
claimant(s) and the Department of Finance may. notify the executive director of the
Commission in writing of their intent to follow the process described in Government
Code sections 17557.1~17557.2 and section 1183.30 of the Commission’s regulations to
develop a reasonable reimbursement methodology and statewide estimate of costs for the
initial claiming period and budget year for reimbursement of costs mandated by the state.
The letter of intent shall include the date on which the test claimant and the Department
of Finance will submit a plan to ensure that costs from a representative sample of eligible
claimants are considered in the development of a 1easonable reimbursement
methodology. : :

¢ Test Claimant and Department of Finance Submission of Plan. Pursuant to the letter
of intent, the test claimant and the Department of Finance shall submit an original and
two copies of the jointly developed plan for development of a reasonable reimbursement
methodology and statewide estimate of costs to the Commission.



o Test Claimant and Department of Finance Submission of Draft Reasonable
Reimbursement Methodology and Statewide Estimate of Costs. Pursuant to the plan,
the test claimant and the Department of Finance shall submit an original and two copies
of the Draft Reasonable Reimbursement Methodology and Statewide Estimate of Costs to -
the Commission. See Government Code section 17557.1 for guidance in preparing and
filing a timely submission. Any filings made pursuant to Government Code section
17557.1 shall be simultaneously served on the other parties and interested parties on the
mailing list.

» Review of Proposed Reasonable Reimbursement Methodology and Statewide
Estimate of Costs. Upon receipt of the jointly developed proposals, Commission staff
shall notify all recipients that they shall have the opportunity to review and provide
written comments or recommendations concerning the draft reasonable reimbursement
methodology and proposed statewide estimate of costs within fifteen (15) days of service.
Claimants, state agencies, and interested parties shall submit an original and two copies
of any written responses to Commission staff and shall simultaneously serve a copy on
the other parties and interested parties. The test claimant and Department of Finance may
submit written rebuttals to Commission staff and simultaneously serve a copy on the
other parties and interested parties.

o Adoption of Reasonable Reimbursement Methodology and Statewide Estimate of
Costs. At least ten days prior to the next hearing, Commission staff shall issue review
comments and a staff recommendation on whether the Commission should approve the
draft reasonable reimbursement methodology and adopt the proposed statewide estimate
of costs pursuant to Government Code section 17557.2.

Please contact Nancy Patton at (916) 323-8217 if you have any questions.

Sincerely,

b }

PAULA HIGASH
Executive Director

Enclosure







BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON:

Labor Code Sections 1720, 1720.2, 1720.3,
1726, 1727, 1733, 1735, 1741, 1742, 1742.1,

1743, 1750, 1770, 1771, 1771.5, 1771.6,

1771.7,1772, 1773, 1773.1, 1773.2, 1773.3,
1773.5,1773.6,1775, 1776, 1777.1, 1771.5,

1777.6,1777.7, 1812, 1813, 1861,
Public Contract Code Section 22002;

Statutes 2002, Chapter 868 (AB 1506);
Statutes 2001, Chapter 938 (SB 975);
~Statutes 2001, Chapter 804 (SB-588);
Statutes 2000, Chapter 954 (AB 1646);
Statutes 2000, Chapter 920 (AB 1883);
Statutes 2000, Chapter 881 (SB 1999);
Statutes 2000, Chapter 875 (AB 2481);
Statutes 2000, Chapter 135 (AB 2539);
Statutes 1999, Chapter 903 (AB 921);
Statutes 1999, Chapter 220 (AB 302);
Statutes 1999, Chapter 83 (SB 966);
Statutes 1999, Chapter 30 (SB 16);
Statutes 1998, Chapter 485 (AB 2803);
Statutes 1998, Chapter 443 (AB 1569);
Statutes 1997, Chapter 757 (SB 1328);
Statutes 1997, Chapter 17 (SB 947);
Statutes 1993, Chapter 589 (AB 2211);
Statutes 1992, Chapter 1342 (SB 222);
Statutes 1992, Chapter 913 (AB 1077);
Statutes 1989, Chapter 1224 (AB 114);
Statutes 1989, Chapter 278 (AB 2483);
Statutes 1988, Chapter 160 (SB 2637);
Statutes 1983, Chapter 1054 (AB 1666);
Statutes 1983, Chapter 681 (AB 2037);
Statutes 1981, Chapter 449 (AB 1242);
Statutes 1980, Chapter 992 (AB 3165);
Statutes 1980, Chapter 962 (AB 2557);
Statutes 1979, Chapter 373 (SB 925); .
Statutes 1978, Chapter 1249 (AB 3174);
Statutes 1977, Chapter 423 (SB 406);
Statutes 1976, Chapter 1179 (AB 3676);

Case Nos.: 01-TC-28
Prevailing Wage Rate
STATEMENT OF DECISION

- PURSUANT TO GOVERNMENT CODE

SECTION 17500 ET SEQ.; TITLE 2,
CALIFORNIA CODE OF
REGULATIONS, DIVISION 2,
CHAPTER 2.5, ARTICLE 7.

(Adopted on January 30, 2009)
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Statutes 1976, Chapter 1174 (AB 3365);
Statutes 1976, Chapter 861 (SB 1953);
Statutes 1976, Chapter 599 (AB 1125);
Statutes 1976, Chapter 538 (AB 2466);
~Statutes 1976, Chapter 281 (AB 2363)

Title 8, California Code of Regulations
Sections 16000, 16001-16003, 16100-16102,
16200-16206, 16300-16304, 16400-16403,
16410-16414, 16425, 16426-16428,
16429-16432, 16433, 16436-16439, 16500,
16800-16802, 17201-17212, 17220-17229,
17230-17237, 17240-17253, 17260-17264
(Reg. 1956, No. 08; Reg. 1972, No. 13; Reg.
1972, No. 23; Reg. 1977, No.02; Reg. 1977,
No. 49; Reg. 1978, No. 06; Reg. 1979, No. 19;
Reg. 1980, No. 06; Reg. 1981, No. 09; Reg.
1982, No. 51; Reg. 1986, No. 07; Reg.1988,
No. 35; Reg. 1990, No. 14; Reg. 1990, No. 42;
Reg. 1991, No. 12; Reg. 1992, No. 13; Reg.
1996, No. 52; Reg. 1999, No. 08; Reg. 1999,
No. 25; Reg. 1999, No. 41;Reg. 2000, No. 03;
Reg. 2000, No. 18; and Reg. 2002, No. 03);

School Facility Program Substantial Progress
and Expenditure Audit Guide — May 2003
(Prepared by the Office of Public School
Construction);

AB 1506 Labor Compliance Program
‘Guidebook — February 2003 :
(Prepared by the Division of Labor Standard
Enforcement); and

Antioch Unified School District Labor
Compliance Program, January 17, 2003.

_Filed on June 28, 2002, by Clovis Unified
School District,

. Application to Withdraw Test Claim Filed on
July 23, 3008, by Clovis Unified School
District,

Substitution of Parties Filed on

August 21, 2008 by Grossmont Union High
School District,

Grossmont Union High School District,
Claimant.
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STATEMENT OF DECISION

The Commission on State Mandates (“Commission”) heard and decided this test claim during
a regularly scheduled hearing on January 30, 2009. Mr. Keith Petersen appeared for the
claimant, Grossmont Union High School District. Ms. Donna Ferebee appeared for the
Department of Finance. Mr. Anthony Mischel and Mr. Gary O’Mara appeared for the
Department of Industrial Relations.

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XIII B, section 6 of the California Constitution, Government Code
section 17500 et seq., and related case law.

The Commission adopted the staff analysis, as 1nod1ﬁed at the hearing by avoteof Sto 1to
partially approve this test claim.

Summary of Findings

This test claim addresses changes to the California Prevailing Wage Law (CPWL), which is “a
comprehensive statutory scheme designed to enforce minimum wage standards on '
construction projects funded in whole or in part with public funds.” Coniractors for public
works projects that exceed $1,000 are required to pay local prevailing wages to construction
workers on those projects. The requirement to pay prevailing wages is only applicable to work
performed under contract, and is not applicable to work carried out by a public agency with its
own forces; the requirement is applicable to contracts let for maintenance work. Local
prevailing wage rates ate set by the Director of the Department of Industrial Relations.

The provisions of the CPWL are only applicable when a district contracts with a private entity to
carry out a public works project. The cases have consistently held that when a district makes an
underlying discretionary decision that triggers mandated costs, no state mandate is imposed The
underlying decision to undertake a pubhc works project is mandated by the state only when the
public works project is for the purpose of repair or maintehance of school buildings or property.
The underlying decision to contract for such a project is mandated by the state under the Public
Contract Code, only when the project is not an emergency as defined and under other specified
conditions related to the size of the student body and cost of the project.

The test claim statutes and regulations mandate certain activities when the CPWL provisions are
triggered under the above circumstances. Some of those activities impose a new program or
higher level of service on districts within the meaning of article XIII B, section 6 of the
Ca11f01ma Constitution and impose costs mandated by the state pursuant to Government Code

section 17514, thus imposing a partially reimbursable. state-mandated program on K-12 school
districts and community college districts.

The Commission finds that Labor Code section 1776, subdivisions (g) and (h), and

sections 16403, subdivision (a), and 16408, subdivision (b), of the Department of Industrial
Relations’ 1egulat10ns constitute a reimbursable state-mandated program within the meaning of
article XIII B, section 6 of the California Constitution, but only when those activities are
triggered by projects for repair or maintenance to school facilities and p1operty, pursuant to
Education Code sections 17002, 17565, 17593 and 81601, when the project constitutes a public
works project pursuant to the CPWL and when the project must be let to contract under the
following circumstances:

3 01-TC-28 Prevailing Wage Rate
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For K-12 school districts, when the proj ject is not an emergency as set forth in Public
Contract Code section 20113, and

a. for districts with an average daily attendance of less than 35,000, when the total
number of hours on the job exceeds 350; or

b. for districts with an average daily attendance of 35,000 or greater, when the
total number of hours on the job exceeds 750, or the material cost exceeds
$21,000. (Pub. Contract Code, § 20114.)

For community college districts, when the project is not an emergency as set forth in
Public Contract Code section 20654, and

a. for districts with full-time equivalent students of fewer than 15,000, when the
total number of hours on the job exceeds 350; or

b. for districts with full-time equivalent students of 15 ,000 or more, the total

number of hours on the job exceeds 750 hours or the material cost exceeds
$21,000. (Pub. Contract Code, § 20655.)

For any K-12 school district or community college district that is subject to the
Uniform Public Contract Cost Accounting Act (UPCCAA), when a project is not an

© emergency as set forth in Public Contract Code section 22035, and the project cost will
~ exceed $30,000.! (Pub. Contract Code, § 22032.) '

Only the followmg activities for the foregoing projects are reimbursable:

Upon a request made to the awarding body by the public for certified payroll records:

o Obtain certified payroll records from the contractor, including specified
information in the request. (Cal. Code Regs., tit. 8, § 16400, subd. (c).)

o Sendan acknowledgment to the requestor including notiﬁcatio_n of the costs to
be paid for preparing the records. (Cal. Code Regs., tit. 8, § 16400, subd. (d).)

o Provide copies of the records to the requestor. (Lab. Code, § 1776, subd. (b)(3).)

o Retain copies of payroll records requested by the public and provided by the
-awarding body for at least 6 months. (Cal Code Regs tit. 8, § 16403,
subd. (a).)

Withhold penalties from conf_créét‘br‘ progress payments for noncompliance with the
requirethent to provide certified payroll records under Labor Code section 1776, upon
request of the Department of Industrial Relations® Division of Apprenticeship
Standards or the Division of Labor Standards Enforcement. (Lab: Code § 1776,

subd. (g) (as amended by Stats. 1978, ch. 1249).)

Insert stlpulatlons regarding the contractor’s and subcontractor’s requirements pursuant
to Labor Codeé section 1776 in the contract. (Lab. Code, § 1776, subd. (h) (as amended

by Stats. 1978, ch. 1249); Cal. Code Regs., tit. 8, § 16408, subd. (b))

! Prior to January 1, 2007, the dollar limit for pubhc prOJects that could be performed by the
district with its own forces was $25,000. .
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Any fees received by school districts and community college districts pursuant to Labor Code
section 1776, subdivision (e), and title 8, California Code of Regulations, section 16402 for
obtaining certified payroll records from the contractor, sending an acknowledgment to the
requestor, and providing copies of the records to the requestor shall be identified as offsetting
revenue in the parameters and guidelines. Furthermore, any grant funds available to awarding
bodies under the deferred maintenance program, or any other eligible grant program, when
used for the newly mandated activities in this test claim, shall be identified in the parameters
and guidelines as possible offsetting revenues.

None of the other test claim statutes, regulations or alleged executive orders that were pled
mandate a new program or higher level of service subject to article XIII B, section 6.

BACKGROUND

This test claim addresses 36 statutory changes to the California Prevailing Wage Law
(CPWL),2 involving 33 Labor Code sections and more than 90 regulatory provisions, which
have taken place since 1975. The CPWL is “a comprehensive statutory scheme designed to
enforce minimum wage standards on construction projects funded in whole or in part with
public funds.”® Contractors for public works projects that exceed $1,000 are required to pay
local prevailing wages to construction workers on those proj jects.* The requirement to pay
prevailing wages is only applicable to work performed under contract, and is not applicable to
work carried out by a public agency with its own forces; the requirement is applicable to
contracts let for maintenance work.” Local prevailing wage rates are set by the Director of the
Department of Industrial Relations. 6

In addition to state agencies, the CPWL apphes to “political subdivisions,” which include any
county, city, district, pubhc housing authority, or public agency of the state, and assessment or
improvement districts.” Thus, the CPWL applies to both school districts and community
~college districts. The agency or authority awarding the contract for pubhc work is known as
the “awarding body.”® : :

The over: all purpose of the CPWL is to benefit and protect employees on public works
pro;ects Its specific goals are to: 1) protect employees from substandard wages that might
be paid if contractors could recruit from cheap-labor areas; 2) permit union contractors to
compete with nonunion contractors; 3) benefit the public through the superior efficiency of

2 Labor Code sections 1720 et seq.

3 Road Sprinkler Fitters, Local Union 669 v. G & G Fire Sprmkler Inc. (2002)
102 Cal.App.4™ 765, 776.

4 Labor Code section 1771. _

S Ibid.

§ Labor Code section 1770.

7 Labor Code section 1721.

8 Labor Code .séction 1720.

® Lusardi Construction Co. v. Aubry (1992) 1 Cal 4™ 976, 987.
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well-paid employees; and 4) compensate nonpublic employees with higher wages for the
absence of job security and benefits enjoyed by public employees.I

The CPWL does not generally cover federal projects. Those projects are addressed in the
federal Davis-Bacon Act (40 USC § 276a(a)), which was enacted for a similar purpose, i.e., to
protect local wage standards by pr eventlng federal contractors from basing their bids on wages
lower than those prevailing in the ar ea.!! However, the application of state prevailing wage
rates when higher is required whenever fedel ally funded or assisted projects are controlled or
carried out by California awarding bodies."?

Public Works Defined

The Labor Code generally defines “public works” as construction, alteration, demolition,
1nstallat1on or repair work done under contract and paid for i jn whole or in part out of public
funds,'® and includes: 1) design and preconst1 uct1on work:* 2) work done for irrigation,
utility, reclamation and improvement dxstrwts 3 3) street, sewer, or other improvement work
for pubhc agencies;'% 4) laying of carpet;'’ 5) certain public transportation demonstration
proj ects;'® and 6) hauling of refuse from a pubhc w01ks site to an outside disposal location.
Public works projects also include maintenance, 2’ as defined.”’

19

10 1hid,

" Southern California Labor Management Operating Engineers Contract Compliance
Committee v. Aubry (1997) 54 Cal.App.4th 873, 882-883.

12 Title 8, California Code of Regulations, section 16001, subdivision (b).
131 abor Code section 1720, subdivision (2)(1).

% Ibid '

13 1 abor Code section 1720, subdivision (a)(2).

16 T abor Code section 1720, subdivision (a)(3).

17 Labor Code section 1720, subdivisions (a)(4) and (a)(5).

18 L abor Code section 1720, subdivision (a)(6).

¥ 1 abor Code section 1720.3.

20 T,abor Code section 1771; Title 8, California Code of Regulations, section 16001,
subdivision (f).

2 «Maintenance” is defined as: (1) routine, recurring and usual work for the preservation,
protection and keeping of any publicly owned or publicly operated facility (plant, building,
structure, ground facility, utility system, or any real property) for its intended purposes in a
safe and continually usable condition for which it has been designed, improved, constructed,
altered or repaired; and (2) carpentry, electrical, plumbing, glazing, touchup painting, and
other craft work designed to preserve the publicly owned or publicly operated facility in a safe,
efficient and continuously usable condition for which it was intended, including repairs,
cleaning and other operations on machinery and other equipment permanently attached to the
building or realty as fixtures. Janitorial services of a routine, recurring or usual nature are
excluded. (tit. 8, Cal. Code Regs., § 16000.)
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The Labor Code also defines “paid for in whole or in part out of public funds” as payment of
funds directly to or on behalf of a public works contractor, subcontractor or developer,?
including various other types of payments,> and provides several types of projects that are
excluded from that definition.**

Prevailing Wage Rates

Prevailing wage rates are set by the Director of the Department of Industrial Relations (DIR),?
generally by reviewing local wage rates established by collective bargaining agreements and
rates that may have been predetermined for federal public works.2® The awarding body for any

“contract for public works is required to specify in the call for bids, the bid specifications and
the contract itself, what the prevailing wage rate is for each craft, classification or type of
worker needed to execute the contract.”’ In lieu of specifying the wage rates in the call for -
bids, bid specifications and the contract itself, the awarding body may include a statement in
those documents that copies of the prevailing wage rates are on file at its principal office;
which shall be made available to any interested party on reque:st.28 The awarding body is
required to post at each job site a copy of the determination by the DIR Director of the
prevailing wage rates.” '

- Prospective bidders, representatives of any craft classification or type of worker involved, or
the awarding body may challenge the declared prevailing wage rates with DIR within 20 days
after commencement of advertising of the bids. O The Director of DIR begins an investigation
«+ and within 20 days, or longer if agreed upon by all the parties, makes a determination-and

- transmits it in writing to the awarding body and the interested parties, which delays the closing
~ date for subinitting bids or starting of work until five days after the determination.®! The
Direc’ggr’s determination is final, and shall be considered the determination of the awarding
body.>* e

Pavroll Récord;

Contractors and subcontractors subject to the CPWL are required to keep accurate payroll
records showing name, address, social security number, work classification, straight time and
overtime hours worked each day and week and actual wages paid to each worker in connection

2 Labor Code section 1720, subdivision (b)(1).
2 1 abor Code section 1720, subdivisions (b)(2) through (b)(6).
24 Labor Code section 1720, subdivision (c).

25 L abor Code section 1770.

28 T abor Code section 1773.

27 Labor Code section 1773.2.

% Ibid, |

® Ibid.

30 Labor Code section 1773.4.

! Ibid |

2 Ibid.
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with the public work,*® and provide certified copies or make such records available for
inspection, upon request of the employee, the awarding body, Division of Labor Standards
Enforcement, and the Division of Apprenticeship Standards.** Requests by the public are
required to be made through the awarding body, the Division of Apprenticeship Standards, or
the Division of Labor Standards Enforcement,* and shall be redacted to prevent disclosure of
an individual’s name, address and social security number.*® The requesting party is required
to reimburse the costs of preparing the records by the contractor, subcontractors, and the entity
through which the request was made.”” The awarding body is required to insert stipulations in
the contract to effectuate these prov151on,s.3 B

Discrimination on Public Works Employinent Prohibited

Labor Code section 1735 prohibits contractors from discriminating on public works
employment for particular categories of persons, and every contractor violating the section is
subject to all the penalties imposed for a violation of the CPWL. '

Enforcement of CPWL

The awarding body is required to “take cognizance” of violations of the CPWL committed in
the course of the public works contract, and shall promptly report any suspected violations to
the Labor Commissioner. 39

The Labor Commissioner is charged with enforcing the CPWL. 40 1f the Labor Commlssmner
determines after an-investigation that there has been a violation of the CPWL, the Labor
Commissioner issues a civil wage and penalty assessment to the contractor or subconiractor or
both.*! Prior to July 1, 2001, the only way to challenge such an assessment was in court. On
and after July 1, 2001, contractors or subcontractors may obtain review of a civil wage and
penalty assessment through an mforrnal settlement meeting with the Labor Commissioner, 2 or
via an administrative hearing.” Until January 1, 2009, hearings are conducted before the DIR
Director with an impartial hearing officer; thereafter the hearing will be conducted by an

administrative law judge. # An affected contractor or subcontractor may appeal the

- 3 Labor Code section 1776, subdivision (a).

34 Labor Code section 1776, subdivision (b).

3% Labor Code section 1776, subdivision (b)(3).

36 Labor Code section 1776, subdivision (e).

37 Labor Code section 1776, subdivision (b)(3).

3 Labor Code section 1776, subdivision (h).

% Labor Code section 1726.

“ Labor Code section 1741.

" Ibid,

%2 1 abor Code section 1742.1, subdivision (b).

# Labor Code section 1742, subdivisions (a) and (b).
# Labor Code section 1742, as amended by Statutes 2004, chapter 685.
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administrative decision within 45 days of service of the decision by filing a petition for writ of
mandate under Code of Civil Procedure section 1094.5.% This process provides the exclusive
remedy for review of a civil wage and penalty assessment by the Labor Commissioner.*

When the Labor Commissioner issues a civil wage and penalty assessment, the awarding body
is required to withhold and retain such moneys from contractor payments sufficient to satisfy
the assessment.*’ The amounts withheld cannot be disbursed until receipt of a final order that
is no longer subject to judicial review.”® The awarding body that has withheld funds in
response to a civil wage and penalty assessment, upon receipt of the final order, shall remit
withheld funds to the Labor Commissioner,* - \

Labor Complignce Program

The awarding body can avoid paying prevailing wages for public works projects of $25,000 or
less when the project is for construction, and $15,000 or less when the project is for alteration,
demolition, repair or maintenance work, if the awarding body elects to initiate and enforce a
labor compliance program (LCP) for all of its public works projects.”® As part of its duties as
an LCP, the awarding body is required to do the following: 1) place appropriate language
concerning CPWL in all bid invitations and public works contracts; 2).conduct a prejob

conference with the contractor and subcontractors to discuss federal and state labor law.

requirements applicable to the contract; 3) review and audit payroll records (that the contractor
is required to keep) to verify compliance with CPWL; 4) withhold contract payments when
payroll records are delinquent or inadequate; and 5) withhold contract payments equal to the
amount of underpayment and applicable penalties when, after investigation, it is established
that underpayment has occurred. ’

If the awarding body enforces the CPWL as an LCP, the awarding body is entitled to keep any
penalties assessed. Before taking any action, the awarding body is required to provide notice
of the withholding of any contract payments to the contractor and any subcontractor.”? The
same process for review of a civil wage and penalty assessment made by the Labor
Commissioner, as set forth in Labor Code sections 1742 and 1742.1, is invoked.*? Any
amount recovered from the contractor shall first satisfy the wage claim, before being applied to
penalties, and if insufficient money is recovered to pay each worker in full, the money shall be
prorated among all workers.>* Wages for workers who cannot be located are placed in the

# 1 abor Code section 1742, subdivision (c).

46 Labor Code section 1742, subdivision (g).

4T Labor Code section 1727, subdivision (a).

* Labor Code section 1727, subdivision (b). - '
4 Labor Code section 1742, subdivision (f).

%0 Labor Code section 1771.5, subdivision (a).

st Labor Code section 1771.5, subdivision (b).

52 Labor Code section 1771.6, subdivision (a).

33 Labor Code section 1771.6, subdivisions (b) and (c).

5 Labor Code section 1771.6, subdivision (d).
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Industrial Relations Unpaid Wage Fund and held in trust.”® Penaltles of not more than $50 per
day for each worker paid less than the prevallmg wage rates™® are paid into the general fund of
the awarding body that enforced the CPWL.>’

Awarding bodies that choose to use funds derived from the K111dergarten—Unlvers1ty Public
Education Facilities Bond Acts of 20028 or 2004 for public works projects are required to
adopt and enforce an LCP or contract with a third party to adopt and enforce an LCP. 5 These
funds are allocated through the School Facility Program established by Chapter 12.5 of the
Education Code. The State Allocation Board was required to increase as soon as feasible, but
no later than July 1, 2003, the per pupil grant amounts to accommodate the state’s share of the
increased costs of a new constructlon or modernization project due to the initiation and
enforcement of the LCP.®! Awarding bodies that choose to use funds dcrlved from the
Klndercrartcn-Umvcrsﬂy Public Education Facilities Bond Act of 2006,%2 however, are not
subject to this requu ement.

Employment of Apprentzces on Public Works Projects

Properly reg1stered apprentices are allowed to wo1k on public works projects and must be paid
prevailing wages for apprentices in the tr ade.% Apprentlceshlp standards are established by
the DIR Division of Apprenticeship Standards,® and ratios of apprentices to journey level
workers in. aparticular craft or trade on the public work are established by the particular
apptenticeship program 5 Contractors must meet various requirements with regard to
employmg apprentices, and the awarding body is required to include stipulations to that effect
in the contract.®®

School Facility Construction, Repairs and Funding

Beginning in 1947, the Legislature authorized the State Allocation Board to allocate funds for
building and repairing schools. Legislation enacted in the late 1940s and early 1950s
established a loan-grant program “to aid school districts of the State in providing necessary

- % Labor Code section 1771.6, subdivision (e). -

36 Labor Code section 1775.

37 Labor Code section 1771.6, subdivision (e).

% Proposition 47, approved by the voters at the November 5, 2002 statewide general election.
% Proposition 55, approved by the voters at the March 2004 statewide direct primary election.
% Labor Code section 1771.7, subdivision (2).

61 Labor Code section 1771.7, subdivision (e). ,

62 Proposition 1D, approved by the voters at the November 7, 2006 statewide general election.
63 Labor Code section 1777.5, subdivisions (2) and (b).

64 Labor Code section 1777.5, subdivision (c).

55 Labor Code section 1777.5, subdivision (g):

66 —Labcr Code section 1777.5, subdivision (n).
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and adequate school sites and buildings for the pupils of the public school system... 67 The
State Department of General Ser vices®® administers and the State Allocation Board (SAB)
allocates and apportions the funds made available to the districts with priority given to districts
where the children will benefit most from additional facilities.”

The School Facilities Act’® establishes a state program to p10v1de state per pupil funding for
new construction and modernization of existing school facilities’' to be administered by the
SAB.” :

The Education Code sets out requirements that potential school building sites must meet.”
Prior to commencing acquisition of real property for a new schoolsite or addition to an existing
schoolsite, the governing board of a school district is required to evaluate property at a ‘Pubhc
hearing usmg the site selection standards established by the Department of Education.’
Moreover, in the exercise of its police power, the state may through legislative action control
the protection of public health, safety, and comfort in the erection of school buildings. ™ The
Department of General Services is generally required to supervise the design and construction
of any school building or the reconstruction or alteration of or addition to any school
building.”® Nevertheless, whether a school district decides to engage in a project to construct a
- school building is within the discretion of its governing board.”’

Education Code section 17366 states the Legislature’s intent to provide safe educational
facilities for California schoolchildren as follows:

[TThe Legislature intends that the governing board of each school district

adopt a plan for the orderly repair, reconstruction, or replacement of

school buildings not repalred reconstructed, or replaced in accordance
with this article.

Whenever the structural condition of any school building has been examined by designated
entities or under the authorization of law and a report of the examination has been made to the
governing board showing the building is unsafe for use, the governing board is required to
immediately prepare an estimate of the cost necessary to make such repairs to the building(s)
as are necessary, or, if necessary, to reconstruct or replace the building so that the building

§ Education Code sections 15700, et seq.

% Education Code section 15702.

® Bducation Code section 15704,

" Education Code sections 17070.10 et seq. 7
n Title'2, California Code of Regulations, section 1859.
 Bducation Code section 17070.35.

? Education Code sections 17210, et seq.

™ Education Code sections 17211 and 17251.

® Hall v. City of Taft (1956) 47 Cal.2d 177, 184.

78 Education Code section 17280.

" People v. Oken (1958) 159 Cal.App.2d 456, 460.
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when repaired or reconstructed, or any building erected to replace it, shall meet such standards
of structural safety as are established in accordance with law.”® Using the information from the
examination and report, the governing board is required to establish 2 system of priorities for
the repair, reconstruction, or replacement of unsafe school buildings.” If the governmg board
of the school district complies with these provisions, no member of that governing board may
be held personally liable for injury to persons or damage to property resulting from the fact that
a school building was not constructed under the requirements of Education Code

sections 17280 et seq.*

Education Code section 17593 requires K-12 school districts to keep schools in repai:

The clerk of each district except a district governed by a city or city and
county board of education shall, under the direction of the governing
board, keep the schoolhouses in repair during the time school is taught
therein, and exercise a general care and supervision over the school
premises and property during the vacations of the school.

Education Code section 17565 requires the governing board of any school district to “furnish,
repair, insure against fire, and in its discretion rent the school property of its districts.”

Education Code section 17002 defines “good repair” to mean:

[The facility is maintained in a manner that assures that it is clean, safe,
and functional as determined pursuant to an interim evaluation instrument
developed by the Office of Public School Construction. The instrument -
shall not require capital enhancements beyond the standa1 ds for which the
fac1l1ty was designed and constructed.

With regard to community college districts, Education Code section 81601 states:

The governing board of a community college district shall furnish, repair,
insure against fire, and in its discretion rent the school property of its
districts: . :

Thus, both K-12 school districts and community college districts are required by statute to
repair the school property of their districts.

The Education Code provides for deferred maintenance fundmg from the state, ona dollar-for-
dollar matching basis, to K-12 school districts and community college districts.®! Typical
deferred maintenance projects include roofing, plumbing, heating, air conditioning, electrical
and floor systems. For K-12 school districts, an annual Basic Grant is provided to districts for
major repair or replacement listed on the district’s Five Year Plan, and an Extreme Hardship
Grant is provided in addition to the Basic Grant where a critical project must be completed

"8 Education Code section 17367.

P Ibid.

% Education Code section 17371.

81 Bducation Code sections 17582-17588 and 84660.

12 01-TC-28 Prevailing Wage Rate
Statement of Decision




within one year for health and safety or structural reasons.®? Community college projects are
also subject to a five-year maintenance plan submitted to the Chancellor, and the Chancellor
allocates requested funding based on three criteria: 1) projects necessary to meet safety
requirements and to correct hazardous conditions; 2) scheduled maintenance necessary to
prevent substantially increased maintenance or replacement costs in the future; and 3) projects
necessary to prevent disruption of instructional pro grams.” :

The Education Code authorizes the County Superintendent of Schools to provide for the
maintenance and repair of the property of school districts under his or her jurisdiction that
elect to take advantage of this service by paying into the school maintenance and repair fund
established for this purpose.® The superintendent is authorized to hire labor for such
maintenance and repair:

The superintendent of schools of the county may employ such extra help
as is necessary to perform the labor for the maintenance and repair work,
as well as to provide for the supervision and transportation of the labor
together with the equipment and materials for the work. The cost price of
the maintenance and repair services to any school district is the original
cost thereof and in addition a sum sufficient to reimburse the county
superintendent of schools for all supervision, transportation, equipment,
and other expenses, but the sum added shall not in any case exceed 10
percent of the cost of labor and supplies.”

Contracting for Public Works Projects

The Public Contract Code establishes contracting requirements for school districts and
community college districts.®® Depending on the purpose of the project and estimated dollar
amount, the district may be required to contract out to the lowest responsible bidder to
accomplish the project. The major requirements are outlined below.

The governing board of any school district or any community college district shall let any

contracts involving an expenditure of more than $50,000% to the lowest responsible bidder,®®
for any of the following: 1) the purchase of equipment, materials, or supplies to be furnished,
sold or leased to the district; 2) services, except construction services; or 3) repairs, including

82 Deferred Maintenance Program Handbook, prepared on behalf of the State Allocation Board
by the Office of Public School Construction, June 2007, page 1.

8 California Code of Regulations, title 5, sections 57200 et seq.
8 Education Code section 1266.
8 Education Code section 1269.
86 Public Contract Code sections 20110 et seq. and 20650 et seq.

87 Adjusted annually for inflation pursuant to Public Contract Code sections 20111,
subdivision (d), and 20651, subdivision (d).

8 The lowest 1'espo1lsible bidder shall provide security as the board requires, or all bids shall
be rejected. (Pub. Contract Code, § 20111 and 20651.)
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maintenance,® that are not a public project as defined in section 22002, subdivision (c).”% !

Any contract for a public project, as defined, involving an expenditure of $15,000 or more
shall be let to the lowest respon31ble bidder who shall give security as required by the board or
the board shall reject all bids.”

Notwithstanding the preceding requirements, in the case of an emergency when any repairs,
alterations, work, or improvement is necessary to any facility of the college or public schools
to permit the continuance of existing classes, or to avoid danger to life or property, the
governing board of a school district or community college district may, by unanimous vote,
with the approval of the county superintendent of schools, either: 1) make a contract in writing
or otherwise on behalf of the district for the performance of labor and furnishing materials or
supplies without advertising for or inviting bids; or 2) without regard to the number of homs
needed for the job, authorize the use of day labor or force account to carry out the project.”

Moreover, the governing board of a school district or community college district may make
repails alteration, additions, or painting, repainting, or decorating upon school buildings,
repair or build apparatus or equipment, make improvements on the school grounds, erect new
buildings, and perform maintenance by day labor or by force account™ whenever the total

8 Public Contract Code sections 21115 and 20656 define “maintenance” as “routine,
recurring, and usual work for the preservation, protection, and keeping of any publicly owned
or publicly operated facility for its intended purposes in a safe and continually usable
condition for which it was designed, improved, constructed, altered, or repaired.” It includes
but is not limited to: “carpentry, electrical, plumbing, glazing, and other craftwork designed

“consistent with the definition set forth above to preserve the facility in a safe, efficient, and
continually usable condition for which it was intended, including repairs, cleaning and other
operations on machinery and other equipment permanently attached to the building or realty as
fixtures.” It does not include, among other types of work: “janitorial or custodial services and
protection of the sort provided by guards or other security forces.” It further does not include
painting, repainting, or decorating other than touchup, but instead it is the intent of the
Legislature that such activities be controlled directly by the pr ov151ons of section 20114 or
20655.

% Public Contract Code sections 20111, subdivision (a), and 20651, subdivision (a).

91 Section 22002, subdivision (c) de